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‘OR APPELLANT HARRY LEVINE BENSON 


PRELIMI NARY STATEMEN r 

‘larry Levine Benson appeals from a judgment of the United States District 
Court for the Southern District of New York, rendered August 25, 1976 convicting 
him after trial (Tenney, J. and a jury) of conspiracy to violate Title 18, United 
States Code, Sections 1343 and 2314 (18 U.S.C. 371), utilizing wire communica- 
tions in interstate and foreign commerce to transmit messages in execution ol 
a fraudulent scheme (18 U.S.C. 1343) and inducing another to travel in inter- 
state and foreign com ierce in execution of a fraudulent scheme (18 U.S.C, 2314). 
Phe appellant was committed to the care and custody of the attorney gceneral 
on counts one and two for a period of three (3) years with the sentences to 
run concurrently, ‘Vhe exccution of sentence on counts one and two was 
suspended and the appellant was placed on probation for three (3) years. On 


Count three the appellant was sentenced to the care and custody of the attorney 


general for a period of four (4) years to be served consecutively to the sentence 


imposed on counts one and two, The sente ice on count three was imposed 
under 18 U.S.C. 4208(A)(2). 


Che appellant is presently enlarged on bail pending this appeal. 


QUESTIONS PRESENTED 


Whether the court's refusal to grant the appellant's request for a 
one-week adjournment of the trial was a gross abuse of the court' scretion. 

Whether the Court's refusal to grant the appellant's request for a 
continuance during the trial was a denial of his Fifth Amendment right to duc 
process of law. 

Whether tue court denied appellan his constitutional right to 
compulsory process for obtaining witnesses and documents. 

Whether the court erred in failing to charge, as requested, on 
the negative inferences that can be drawn from false testimony. 

Whether the court erred in denying appellant's motion for a judgment 
of acquittal on the grounds that Buhler was not the lawful owner or possessor 
of the diamond and emerald. 

6. Whether the government's proof was insufficient to bring appellant's 
conduct within the activities proscribed in Counts Two and Three of the 


indictment, 


STATEMENT OF PACTS 


Phe appellant, Harry levine Benson, was tried on a three-count indictment, 


filed on June 5, 1975, charging him and two other named defendants* with 


* Ilerbert Kaminsky and Mari-Ann Danise 


conspiring to violate 18 U.S.C, 1343 and 2314. The appellant and the two 
other named defendants were charged in Counts II aad III of the indictment 
with violating the wire fraud and travel provisions of Sections 1345 and 2314 
of ‘Title 18, United States Code, respectively. 

[he conspiracy began on or about December 23, 1974 and continued up 


to the filing of the indictment on June 5 75. Counts II and IIl were committed 


on or about December 23, 1974. 


PRE-TRIAL HEARING 
Che appellant was arraigned on May 7, 1976 before the court and was 
directed by the court to obtain counsel by the following Monday, May lOth, 
On Monday the appellant appeared before the court with counsel (H2)*, who 


requested that the court adjourn thc scheduled starting date of the trial fror 


May 24 to June Ist to give counsel sufficient time to interview and investigate 


the government's principal witnesses, some of whom were foreign nationals, 


residing overseas. The request was denied (IH3-4). 


A hearing was held on May 18, 1976 at the request of appellant's counsel, 
and the government agreed to make Hans Buhler, a Swiss national, available 
for an interview with defense counsel (B7-10).** The interview was conducted 
on May 20, 1976 in the office of the assistant United States Attorney, but Buhler 
declined to be interviewed. Counsel for the appellant wrote to the court on 
May 21, 1976 requesting a continuance. Counsel stated tha, although he had 


engaged the services of an attorney and private investigator in Switzerland, 


Numerals in parenthesis preceded by the letter "H" refer to the Hearing 
of May 10, 1976. 

** Numerals in parenthesis preceded by the letter 
of the hearing of May 18, 1976. 


" 


RB" refer to the minutes 


a. 


no material had been received from cither one of them, and an investigation 
of !lans Buhler was essential to the preparation of his defense, which was an 
attack on Buhler's credibility. Moreover, government reports indicated that 
there were pending cases in Switzerland against Buhler and this information 
only became available io appellant's counsel on May 20, 1976.* The request 


for a continuance was denied (11). ** 


PRIAL 


On the morning of May 24, 1976, prior to the selection of a jury, 


defense counsel renewed their application for a continuance. Counsel argued 


that the document produced by the government on May 20th referred to several 


pending criminal cases involving Buhler and these could well have a bearing 

on his credibility which was of great importance to the defence and necessitated 
the granting of a continuance (6, 7-12. 13).*** Appellant's counsel arguec that 
having reccived this information on the 20th, there was insufficient time to 
allow him to try and obtain the materials referred to therein (15-19). 


Appellant's request for a continuance again was denied (25). 


(A-60) 

Numerals in parenthesis refer t» the pages of the trial transcript. 

he document produced by the prosecutor on May 20, 1976 was prepared 
by the Swiss Police and refer to Buhler as "a shady character" (A-63). 


Hi _PROSI CUTION'S CA 


ROBERT CROWNINGSHIELD, a gemologist and Director of the Nev 


York office of the Gemological Institute of America (G.I. A.) was the first 
witness for the government (93). The Gemological Institute is an educational 
institution composed of jewelers that “grades” diamonds by establishing the 
color, it, clarity, weight, dimensions and identifying characteristics of the 
stone (94). Crowningshield testified that Hans Buhler, the principa! government 
a client of G.I. A., and on June 14, 1974 Buhler brought a diamond 
Institute (95, 97, 98, 102). The stone was returned t uuhler who 
everal days later, on the 17th of June, returned with the diamond and 
9.88 karats (98, 1OQ). 
Government's exhibit two in evidence (100) was a receipt issued by ( 


to Ilans Buhler for the grading of the diamond in June, 1974. Governn 


exhibit three in evidence (100, 1Ol) was a photograph of a 9. 88 karat diamond 


Crowningshield testified that the quality of the diamond was unusual in 
that it was internally flawless with a color grade "I", which is colorless ut 
not as transparent as color grades "D" or "E" (102). * 

On cross-cxamination Crowningshicld said when he saw the diamond for 
he second time on June 17, 1974, it was internally flawless with a "very, very 
slight tint of yellow", recognizable only to a diamond grader (i02, 103). ‘The 

The Gemological Institute of America has an arbitrary color grading 


system from colorless which is "D" to "Z" which is the beginning of 
a canary yellow color. 


diamond, being internall, flawless and over five karats in weight, of 
incommon weight (103, 106). In January, 197 rowningshield notified the 
tederal Bureau of Investigation (Ff. B. 1.) that an internally flawless diamond 
of similar weight, dimensions and grade to the stone that Buhler had in June, 
1974 (105, 108, HO, 115) had been brought to G.I. A. for examination. 

HANS BUHLER, a self-assured, twice-convicted embezzler and forge 


was the government's principal witness (209-211). Buhler, a Swiss rational, 


residing in Zurich, Switzerland, originally told the Ff, B. 1. that his only prior 


conviction had been for driving without a muffler, and that he had never been 

to prison, bu truth he had been convicted of embezzlement twice, once 

in October, 1965 and while on probation for this offense he was again convi« 

of embezzlement in September, 1969 and sent to prison (209-11, 216, 218). 

securing his release from prison Buhler’s talents led him into the jewelry 

business where, as a graduated gemologist working for Green Fire Trust, his 

own company, he engaged in the buying and selling of precious stones (118). 

Buhler had another business, the Gem Resear« nd Gemological Institute, 

where he did appraisals and research on precious stones and jewelry (118-19). 
In June, 1974, Buhler and his partner, II, Nat, bought a 9, 90 karat 

diamond from a private client through a retail store in Zurich, Barth's 

jewelers, one of the largest jewelry stores in Zurich (119-21, 401, 402). 
Government's four in evidence was a receipt from the bank at Wu.ss 

for a cashier's check in the amount of 510,000 Swiss Francs, bearing Buhler’ 


handwriting and the name "Barth" written on it. (121) In October, 1974 


buhier testified he bought an emerald on consignment from k 
in Bombay, India (122). Government': five in evidence 
rman which Buh had for an 8.34 karat 
In December, 4 Buhier left Zurich and traveled 
California with an 8.35 karat emerald and a 9.88 karat Giamond (123). 
Government’ xhibit six in evidence was 2n export declaration filed 
yovernment (125), 


Buhler’s plane tick fron 


t10n was a reccipt 
titute of ( s Angel for a ¥. 8% karat 
out to a Kalmun von Czazy (126). uhler 
who accompanied hin 
referred to an "I" grade diamond, whereas 
xamined in New York was an "F" grade (126, 
1974 Buhler flew from los Angeles to New York. 
exhibit nine in evidence was Buhler's boarding pass from Los 
York (127, 129). 
Government's cxhibit in evidence was buhler's hotel bill from the 
llotct Beverly in New York City (129), 
Buhler ro« ’ acall from tans lurer in Switzerland on December 


1974 while in New York who gave Buhler a phone number ‘re in New York 


Buhler called and asked to speak to Mari-Ann Danise, who told him to come up 


when he toid her he had the diamond to present (129-32). Buhler went to 
Danise's office where he met Mari-Ann Danise who introduced him to “Herbie” 
an individual for whom he was not given a last name, who was the defendant 
llerbert Kaminsky, neither of whom he had ever met before (132, 376-77 
3uhler and “Herbie” went into a side office alone and "Herbie" asked him 
"Did you bring over the diamond" (133). Buhler said no, that he would not 
bring a stone like that to someone he did not know. "Herbie" said, according 
to Buhler, that he was a serious business person and if Buhler wanted to do 
business he would have to take the rules f.0m him. "Herbie" also identified 
Mari-Ann Danise as a tremendously rich woman, very well-known in the 
textile business, who owned the tenth and eleventh floors on 39th Street (133). 
Buhler presented Kaminsky with the 9.88 karat diamond and the 
certificate from G.1.A., but prior to presenting the stone and the certificate, 
Buhler phoned Zurich and spoke to Furer, his broker, about presenting the 


stones to 'Ilerbie". Upon completing the call, Buhler presented the 9. 88 karat 


diamond, with G.I. A. certificates from New York and Los Angeles, and an 


8.35 karat emerald to "Herbie", who told Buhler he would like to take the 
stone to an expert and if he got the same appraisal he would present the stone 
toa feiend within twenty minutes, although how Kaminsky could get the same 
appraisal with two different cortificates is not known (134). 

he custom in this business, according to Buhler, when someone wants 
to have a stone appraised here in “he United States, is to ask for a receipt and 


aft 


then give out the stone when one is satisfied as to the other parth's credi- 
bility (135). 
On direct examination Buhler testified that he spoke to Brito in 


Switzerland before he gave the diamond to Kaminsky, and got a receipt 


back from him for it, but on cross-examination Buhler admitted that this 


second call to Switzerland, when he spoke to Brito, was after Kaminsky had 
left with the diamond and he had not mentioned any names when he spoke to 
Brito (135-36, 451-53). Kaminsky gave Buhler a receipt that said "Good for 
one diamond 9. 88" and his signature (137). 

“tlerbie" got the stone from Buhler at a price of $20,000 a karat (138). 
Altiwugh Buhler admitted that in January, 1975 he had told the grand jury that 
he first offered the diamond to Kaminsky at a price of $19,500 a karat, which 
was then reduced to $19, 300 a karat, and finally sold to Kaminsky for $19, 000 a 
karat (316-18). After "Herbie" left, Buhler testified that he and Mari-Ann 
Danise went into her office for twenty minutes, during which time a telex 
arrived at her office with an offer of diamonds with the prices quoted in 
Swiss l’ranes, which Buhier converted into dollars (138). 

After this was completed Buhler began to inquire of Danise as to who 
“llerbie” was (138). Buhler, who up to this point did not even know or ask 
what “Ilerbie's'" real name was, began to become curious about the complete 
identity of a man to whom he had given a diamond worth $185, 000 and was told 
by Danise that "Ilerbie's" full name was Herbie Key, and he was a rich, 


important man, ‘vhose wife had a tremendous amount of jewelry (139). 


=. 


Twenty minutes later "Herbie" called and bargained with Buhler over the 
price of the stone, with Buhler agreeing to a price of $19, 800 a carat and 
allowing Kaminsky additional time to show the stone to a friend of his ‘139- 
40). Kaminsky called again and stated that he had sold the stone for $22, 800 
a carat and was coming over with the private customer. Buhler agreed that 
the $3, 000 a carat mark-up was “Herbic's" profit (140). "Herbie" returned 
and introduced the appellant Ilarry levine Benson to Buhler as a friend of 
President Nixon's (382). Buhler asked for the diamond, but was told by 
Kaminsky that he and the appellant had put the stone into a safe, but they did 
not reveal the safe's location, nor did Buhler ask (142). Thus ended the only 
sale of a valuable gem that Buhler ever made in this country. 

Buhler was informed by "Herbie" that the appellant was the buyer of 
the diamond and the appellant had his money in Chicago and Buhler would have 
to go to Chicago with the appellant to pick up the money, to which surprisingly 
enough Buhler agreed (142), Buhler did ask for his diamond back, but "Herbie" 


and the appellant repeated their earlier statement that the diamond was ina 


safe (143). Buhier's failure to get his money or his diamond back did not keep 


Buhler from agreeing to return Kaminsky's receipt and accept one from the 
appellant (143). 

This reccipt stated that the appellant received a 9.88 carat for $22, 800 
a carat and it was signed Harry Levine (143). Buhler admitted testifying before 
the grand jury that the appellant was to pay $22,000 a carat, and in June, 1975 
at an cxaminat'on before trial he admitted testifying that the appellant was to 


-10- 


pay $25, 000 a carat (319-21). Kaminsky stated he we ated to buy the emerald 


for his wife, but Buhler asked about payment for the emerald. Buhler agreed 


to Kaminsky's proposal that he keep Kaminsky's $30, 000 profit from the sale 
of the diamond in payment for the emerald because Kaminsky, who he had 
known for several hours already, had vouched for the appellant (144). Buhler 
agreed to accept payment in bills of fifty to five hundred dollar denominations 
because one thousand collar bills were hard to come by (144-45). "Herbie" 
refused Buhler's request for a receipt for the emerald because the money 
was in Chicago and, on this note, Buhler departed with the appellant (145). 
Although, as he admitted, he never saw Kaminsky give the diamond or the 
emerald to the appellant (277). 

At the airport, Buhler overheard the appella:.. speaking to "Herbie" on 
the telephone before he and the appellant got on the plane for Chicago (145-46). 
Once aboard, Buhler testified that the appellant left his seat to make another 
phone call and he followed, but they both returned to the plane and flew to 
Chicago (146-47). 

Buhler testified that he had paid for the stone on June 26, 1974 following 
his return from New York City after the stone was examined at G.I. A. (154-55). 
At the same time that he purchased the 9.88 carat diamond, Buhler testified 
that he had also bought a second diamond, for which he did not pay anything, 
which he later sold for $12, 000 (155, 330). 

Government's exhibit Il in evidence was Buhler's plane ticket from New 


York to Chicayo (155). 


On the plane to Chicago, appellant tuid Buhler that he lived in Las 
Vegas and gave him an address there, and stated that he was a boxing match 
manager (156). Buhler, at the conclusion of this conversation, wrote down 
the address that the appellant had given him in Las Vegas as well as what 
the appellant had said about his business activities (157). The appellant 
told Buhler he was going to Las Vegas and that he never traveled with a 
suitcase or wath a passport (161). 


Government's twelve in evidence was the notes that Buhler had prepared 


on the flight from New York to Chicago on his conversation with the appellant. 


[he items were received in evidence over objection (158-59). 

[he appellant told Buhler that the money would be available in the 
morning, that it was in a safe deposit box and a friend had the second key 
(159). Buhler then offered the appellant a five carat white diamond that he had 
in Chicago which appellant accepted, but Buhler stated he first wanted his 
$255, 000 for the 9.88 carat diamor ' {(16i). Phe plane was two hours late 
arriving in Chicago and the appellant told. Buhler that because of the delay he 
could not yet in touch with his friend who had the second key (162). Buhler 
and the appellant went to a hotel and then to eat (163). Buhler testified they 
returned to the hotel, going to their adjoining rooms, and about | o'clock a.m. 
the appeHaai left his room, returning between 3 o'clock and 4 o'clock a.m. 
(164). 

Buhler and the appellant had breakfast the next morning in the Ilotel 
Continental, and the appellant told Buhier that he could not find his friend with 


~12- 


the second key (165), but since Buhler would be in |London for Christmas, 
he could get his money there. The appellant then left for Montreal, but 
before departing he told Buhler that he had bought the 8.35 carat emerald 
from “Herbie” over the phone, and the emerald was ina safe in New York 
(166). The appellant agreed to give Buhler a receipt for the two stones, a 
diamond and an emerald, but could not write it out because of an injur: to his 
arn so Buhler wrote ct a receipt and the appellant signed (167-68). 
Government's exhibit thirteen in evidence was the receipt prepared by 
buhler and signed by the appellant (168-70). 
Buhler testified he noticed a difference betw the appellant's signature 
on the first and second receipts, but accepted appellant's statement that his 


arm hurt and gave back the first receipt which was destroyed (171-73). Buhler 


was told to see Mr. Fitzsimmons at the Colony Club in .ondon to pick up his 


money, but before checking out of the hotel, Buhler and the appellant called 
Kaminsky and Danise in New York City (171). Buhler told Danise that the money 
was not in Chicago, but would be available in London, and Danise then gave the 
phone to "Ilerbie” who toid Buhler to return to New York and then proceed to 
london (172). 

Government's exhibit fourteen in evidence was Buhler's hotel bill from 
the Continental Plaza in Chicago (173). 

In Chicago, Buhler called Zurich and spoke to Purcr and Brito telling 
them that he could not pet the money in Chicago because the plane had arrived 
too late (173-74). Buhler stated that he had checked out the address and tele- 
phone number that the appellant had given him in Las Vegas prior to departing 


-13- 


for New York City, and he found a “Harry Levine", but at a different 
address (174-75). Buhler testified he then called the Tropicana Hotel and 
inquired about Harry Levine and was given a different address and telephone 
nuniber that he placed upon government's exhibit twelve (175). 

Buhler flew to New York City meeting Danise and Kaminsky at her 
office. Buhler threatened to go to the police but was told by Danise that she 
knew the appellant for a long time and there would be a big scandal, and was 
told by “Ilerbie" that he could not do this, and that the money would be in the 
casino at I.ondon (176). During this conversation a telex from the appellant 
arrived, and "Ilerbic" told Buhler not to go to the Colony Club and sec Mr. 
itzsimmons, but to go to the Sportsman Club and meet the general manager 
and owner, Mr. David Gray, and that he and Danise would guarantee the 
transaction (177). Buhler flew to London on December 24, 1974 (177). 

Government's exhibit fifteen in evidence was Buhler's New York to London 
plane ticket (177). Government's exhibit sixteen in evidence was Buhler's hotel 
bill from the West Lodge Park in |.ondon (178). 

Buhler called David Gray and Gray denied having the authority to pay 
him $255,000 and described levine as "very tall, heavy built man, who is a 
well-known English TV comic" (179). Bubler then called Danise in Connecticut, 
told her what had happened, and she told him to call back that she would take 
care of the situation (179, 180). Buhler testified that the appellant then called 
him sahing he was in London and that he would like to meet him at midnight 
at a pub to give him his money (180). 


~fg~ 


Buhler declined this offer, and the appellant called Buhler again 
stating that he had $60, 000 with him and he would pick up the rest in Rome 
then fly with the money to Zurich and give it uuhler. Buhler agreed (181). 
Although how he expected the appellant to get to Rome or Zurich without a 
passport, or a clean shirt for that matter, is not explained. 

Che following day Buhler spoke to James Brito and Brito's lawyer, 
llerbert Sachs, at the Hilton Hotel in Zurich (181), and later he called Danise 


and told her that the appellant had $60, 000 and wanted to bring the rest to 


Zurich, to which Danise agreed (181, 182). The next day Buhler called Danise 


in New York City and told her that the appellant had not arrived and later she 
informed him that she had the money (182). Buhler and Sachs spoke to Danise 
from Buhler's apartment and she said she had the money and would bring it 

to Zurich (182). 

Che next day in a series of phone calls Danise said she was too scared 
to carry $255,000 to Switzerland, and she did not want to put it into a bank 
because they were closed and she did not wan’ to take it to the airport (183). 
anise declined to deposit the money with Wells Fargo or give it to Sach's 
law partner, |lanrahan (183). 

Government's exhibit seventeen in evidence was a telex by Buhler to 
"Herbie" and Danise in New York City (183-85). 

Danise on January |, 1975 told Buhler that she had the money in her 
hands and for him to come to New York and pick it up, but that “Herbie” said 
he did not like the telex and he did not want to be responsible for the whole 


transaction (185-86). 


Government's exhibit cighteen in evidence was Buhler's boarding pass 


to New York City (191), Buhler arrived in New York City and checked into 
the Waldorf Astoria (192). Government's exhibit nineteen in evidence was 
Buliier's bill at the Waldorf Astoria (192). 

Buhler called Danise about picking up his money, but it was afte: 
o'clock and she said the money was locked in the safe, but to be in her office 
the following morning at 9 o'clock (192). The next morning Buhler met Danise 
and Kaminsky at her office when the appellant called. The appellant said he 
was in Las Vegas, that he had lost $132,000, and the 9.88 carat diamond and 
the 8.35 carat emerald were put up with the casino to cover his losses. Buhler 
told the appellant that he was sick and tired of the stories and was going to the 
Pr. Bet. and hung up (193). 

buhler then spoke to Kaminsky and Danise who told him that the appellant 
was an important man and he had to protect him (193-94). Buhler then told 
Danise and “Herbie” that he would not leave without further guarantees, other- 
wise he would go to the F. BI. (194). Kaminsky and Danise went into the next 
office where “Herbie” dictated a guarantee to Danise who typed it (194). 

Government's exhibit twenty in cvidence was the guarantee for payments 
from) Danise (195). 

he next day, January 4, 1975, Buhler went to Danise's office to pick 
up $50, 000 as per the guarantee (196). “Herbie” and Danise were there, and 
the appellant called again saying he had $60, 000 in cash with him and that 
“Herbie” and Danise will put up $50, 000 and Buhler was to put up the rest 
against the appellant's gambling iosses in Las Vegas (197). Buhler told the 
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appellant he did not have the money, but that he would use checks he had with 
him. The appellant refused the checks and "Herbie" came in with a man « 
named Bernie Shaw who would accompany Buhler to Las Vegas carrying 
$50, 000 (197). Buhler testified that he told Herbie that he did not have to 
incur an cxpense in sending Shaw to Las Vegas, that since he had the guarantec 
anyway he would carry the $50,000, but "Herbie" declined saying he had to 
follow the appellant's instructions (197-98), 

"Herbie" then asked Buhler if he had a client in Switzerland who would 
be interested in buying U. S. bonds. An objection to this evidence was over- 
ruled based on the government's offer that this evidence was beirs offered on 
the question of intent (198-99), The court then instructed the jury that the 
testimony as to bonds was being admitted solely as to the defendant Kaminsky 
and solely on the question of intent (200). Buhler testified that he asked "Herbie" 
if they were legitimate, but that he did not want to travel with them and would 
preter a photocopy to present to his bank in Zurich. Government's exhibit 
twenty-one in evidence was a photocopy of Canadian bonds (201). Buhler 
testified that he never bought or sold any of these bonds (202). 

Buhler stated that Danise ordered him a ticket for Las Vé« gas and gave 
him some cash at "Ilerbie's" directim (202). Buhler left and went to th« 


I’, Bol. prior to leaving for Las Vegas (203). 
| 


Government's exhibit twenty-two for identification was Buhler's plane 
; t 


ticket to Las Vegas (203-04). 
Buhler on arriving in Las Vegas went and staycd at the home of his friend 
Kalman von Csazy (204-05). ‘Vhe appellant called him there and arranged a 
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meeting for 9 o'clock in the cafeteria at the Dunes Hotel, but called back and 
said he was in Sen Francisco with $60, 000 to pick up the rest of the money and 
he would be at the Dunes Cafeteria at ll o'clock. Buhler then hired a private 
investigator named Tom Miller (205). 

Buhler met the appellant at ll o'clock the next day at the Dunes Hotel, 
and told him that his name was not Harry Levine, but Harry Benson, and h 
wanted to know where the stones were deposited. The appellant declined saying 
that he would bring the stones back (206), The appellant also said that he had 
sent Bernie Shaw hack to New York with the $50, OOO that Shaw had gotten from 


Danise and "Herbie", and that he did not need it anymore (207). Buhler mad 


an appointment to see the appellant at | o'clock but he did not appear (207). 


Buhler then called Danise informing her of appellant's failure to keep th 
appointment and she said not to worry, the transaction was guaranteed and 
he had the money it anything went wrong (207-08). Buhler stated he went to 
the '. B. 1. before calling Danise and after speaking to Danise he went to the 
Dunes Cafeteria to meet the appellant at a meeting arrange. »y Danise for 
later that same afternoon, bat the appellant did not appear (208-09). 

Buhler has also initiated a civil lawsuit against Danise, Kaminsky, the 
appellant and others in the Supreme Court of the State of New York (211-12). 
On cross-cxamination Buhlcr stated that he was a member of the 

Austrian Diplomatic Press Corps, aad that he makes reports on different 
countries that he travels between as a member of the Diplomatic Press Corps 


on a special permit or passport (225-26), 


efendant's Exhibit A in evidence is Buhler's Swiss passport, 


vaccination certificate and membership card of the Diplomatic Pr: 


and information (227-28). 


Buhler stated that he did not have he customs declaration or any other 


nt showing that these two valuable stones entered the United State: 


(230), and admitted that in March, 1975 he told a special agent of the I. B. 1. 


that he could produce full documentation showing the entry of a 9, 88 carat 


diamond and an 8.35 carat emerald into the United States, but in fact he could 


not (230-31). 


Buhler admitted that when first spoke to the Zurich police about 


atter he did not tell them that Brito had vouched for or guaranteed th¢ 


lant Kaminsky (240), 


Buhler stated that commissions on the sale of the diamond were to be 


with Brito and Furer (244), and he brought the stone to this country 


ininsured by carrying it on his person (252). The stone was uninsured, acc- 


ording to Buhler, because nobody insured the stone for a half decent price, but he 


did not know what the insurance rates were because he never asked (252-53). 


Buhler admitted that in August, 1974 in Bogota, Colombia, he was robbed 


yf SLO, OOO of his own money (246-53). 


Buhler stated he had been dealing in diamonds in New York City for 


ven years, but he does not sell stones in the United States, he buys them, 


ry well known in the trade here in New York City, and quite cxper- 


Vv ( 


d in the buying of stones here in New York City (255-56), Buhle 
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recanted his earlier statement that hi 


had paid $185, 000 for the 9.88 carat 


diamond by statin that he had paid that amount for two dian 


changed his story again, when he admitted that he got the second diamond 
free (259, 330). Buhler stateu that the asking price for the emerald wa 
S31, O00 (260). Buhler had bought the 9, 88 carat diamond and the &. 35 


rald for $215, OOO and wa elling them for $255, 000 for a profit of 
$40, OOO (261), out of which, according to llerbert Sach he was paying 


{$3 , 000 to »40, OOO (567 -¢ 8), although he admitted h 
price for the 


tone in Europe, and t 


States from Lurope in June and Decembe1 


ly $1, 300 (265-66). 


tated that between June and Dec« 


diamond for sale to a jeweler in New York City, but 


of any of the jewelers to whom he offered the ston 


ross-examination Buhler stated that he had purchased the diamond 
rivate party through a retail op in Zurich, but he did not remembe1 
which particular shop (288-89), Buhler admitted, after secking to avoid 
ponsive answer (291-96), that in 


peaking to the Swiss police he 


t declined to reveal the identity of the party who was his partner in th 
purchase of the 9,88 carat diamond (296), Buhler stated that he put up 
$92, 500 of his own money toward the purchase of the diamond (297), 


At trial Buhler testified that he had acted as the broker in the 


hase of the Deep Dean, a 104 carat diamond, for his former father-in- 


-20- 


180, G00 to 200, OOO Swi 
tar of South Africa’, a 
lay, 
ip the individual fron 


cond smaller diamond, and 


not know now 


brought th ‘ } Othe country at the request ol von ¢ 
| i | 


» bring the hin) On one of his regular trips from Zurich 


and he brouyglit checks into the country in December, 1974 


to von C >; Vegas in January, 1975. Upon arriving 


with them in Los Angeles (339-48), Buhler flew to New York with the 


checks, and carried the checks with him until he returned to Zurich (347- 


48). Buhler statec that when he returned to che United States on January 2 


1975 he had the same trading checks with him as he had carried on his 
December, 1974 trip (349). Buhl yifered these checks to Kaminsky to 
cover the appellant's gambling losses in Las Vegas (355-56). Buhler 
admitted that these checks did not belong to him, that he had no financial 
interest in those checks (356), and that the checks had no name on them 
(356-57). Buhler stated that he knew that the bank went bankrupt, but he did 
not know f it occurred in April, 1975 or April, 1976 (357-59), 

Defendant's exhibit C and Cl in evidence was the bank records of 
Buhler’s Swiss bank accounts from June, 1974 tnrough June, 1975 (361-62). 

Buhler admitted that his bank records showed a debit of 105, 000 Swiss 
francs as oi iecember 30, 1974 (362), but he said he had a line of credit 
with his bank for 250, 000 Swiss frances, which he did not use because 
immediate cash was required, Buhler stated that he did not try to get in 
touch with any of his associates to see if they would honor his check on 
January 2, 1975 because it was Christmas or New Year's Eve (362, 364), and 
the fact that the trading checks were not his did not matter (364). 

Buhler stated that if he sold the 9.88 carat diamond his broker, 'lans 

", would be entitled to a commission of seven per cent from the profits 
from the sate of both the diamond and the cmerald (366-68), although the 
COMIMESSION agrecmecnt in evidence between Furer and Brito called for the 
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payment of a $15,000 commission, split between the two of them (559, 56l- 
62). 

Buhler did not ask the defendants where they banked because he did not 
consider it important, and stated that it was possible that he asked peopl 
in the diamond trade here in New York City about Danise and Kaminsky, but 
he did not know to whom he put the question (372-73). 

Buhler stated he never got a bill of sale for the diamonds that he paid 
cash (401). 

Buhler, upon arrival in the United States with the diamond did not prepare 
a customs declaration, stating that when bringing in the diamond for an 
appraisal and an expert's examination, no customs declaration was required 
(414). Buhler stated that all he did was fill out a form asking "Did you bring 
any valuable thing: with you", and he said "Yes", but he gave no ‘etails as 
to what the valuable thing was, and put down a much smaller value than he 
paid (415). Buhler stated he never got a copy of any forms from Customs (419). 
Buhler stated that when he flew into los Angeles, he put a value on the 
"valuable things" of One Ilundred Thousand ($100, 000. 00) Dollars (421-22), 

Buhler had the G.I. A. make a complete examination of the Ciamond in 
June, 1974 and they certified the stone as an "F" color (425-27). Buhler then 
conducted his own tests on the stone and determined that it was an "E" colo 


in his opinion (428). Buhler returned to the United States in December, 1974 


with the diamond for the sole purpose of having the stone's color certified (432). 


Buhler stated he did not bring the stone back to New York because G.I. A. 
would give him cxactly the same certificate or report (433). Buhler stated that 
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he came to New York to buy some jewelry (440). 

Defendant's exhibit G in evidence was a check made out by Danise 
to TWA and given to Buhler in the amount of $398 (447). 

Buhler stated that he understood English quite good and if he did not 
understand he asked (449), 

On the morning of Thursday, .May.27, 1976, appellant's counsel 
notified the court that Barth, the jeweler who Buhler claimed had sold him 
a 9.88 carat diamond had been located by a private investigator and had 
stated to the investigator that ue knew Buhler and had both bought and sold 
jewelry to Buhler, but that he had never sold to Buhler a 9.8 carat diamond 
(484). The court stated that the statement by Barth "would be highly material, 
certainly, on the issue of credibility and would consider whether to grant 
a continuance after the government rested its case" (490, 492), 


HEKBERT SACHS, an attorney admitted to practice in the State of New 


York, was the second witness for the prosecution (531). Sachs stated that 
he is the attorney for Mr. James Brito and in December, 1974 Brito was an 


officer of Chaos |Limited, which was located on 39th Street between 7th and 


8th Avenues (532). On December 27, 1974 Sachs flew to Zurich at the request 


of Brito and after speaking to Brito he called Danisc in New York (533-34). 
sachs testified that Danise told him that Buhler should come to the United 
States and he would be paid (534). Sachs told Danise that Buhler would not 
return to the United States and other arrangements should be made to insure 
that he received his money (534). On December 29, 1974 Buhler and Sachs 
both spoke to Danise in New York City (534). Sachs told Danise that a Mr. 
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llanrahan, an attorney who worked for Sachs, would be at her office on 
Monday to pick up approximately $250, 000.00. Danise agreed (535). 
Sachs spoke to Danise on the morning of December 30th and inquired as 
to whether the money had arrived, and she stated that she had spoken to 
the appellant by phone the previous evening and he told her not to give the 
moncy to Ilanrahan because he did not know him (536-38). Buhler then sent 
a telex and following that there was a second telephone conversation between 
Sachs and Danise (539). 

Government's exhibit twenty-three in evidence was a slip of paper in 
Sachs' handwriting bearing the appellant's phone number (539). 

Sachs related that he got the appellant's phone number from Danise 
when Danise gave it to him to allow Buller to speak to the appellant directly 
so that Buhler could authorize the money being turned over to Hanrahan (540). 


Sachs spoke to Danise again that day and it was decided that Hanrahan 


would pick up the money at 2 o'clock, but later Danise stated that the appellant 


would not permit Ilanrahan to pick up the money until a receipt he had given 
to Buhler was returned (541). 

There was still another conversation between Danise, Sachs and 
Kaminsky, whereby it was agreed that Hanrahan would go to Danise's office, 
call Sachs, and when Sachs got the receipt, the money was to be tumed over 
to Hlanrahan. Kaminsky told Sachs that he was not involved in the transaction, 
that he did not want a commission, but that hc would try to see that everything 
would be donc to see that Buhler got paid (542-43). 


x 


Sachs next testified, over objection, that he got a call from a Mr. 
Short or Mr. Smali, who identified himself as the accountant for the 
appellant (544), and he told Sachs that the appellant had asked him to call 
and he said the money would not be turned over to Hlanrahban because the 
appellant did not know him and the appellant wanted his receipt (545). 


anise and Sachs spoke again that day and she told him she vould bring 


the money to Zurich (545), Later Sachs spoke to an attorney nanied Eisenberg, 


representing Danise, who stated that he would not let Danise bring the money 
to Zurich because it was too dangerous (546). Sachs argued and Eisenberg 
said he would call back. He left a phone number, but when Sachs tried to 
reach him it was a wrong number (547). 

On January Ist or 2nd of 1975, Sachs spoke to Danise and she said that 
Buhler should come to the United States and pick it up (547). Sachs stated 
that Buhler did not want to come to the United States (547), but Buhler did 
return to the United States (548). 

Sachs stated on cross-examination he first learned about the facts in 
controversy in this case on December 27, 1974 in a conversation with James 
Brito (557). 

Defendant's exhibit I. in evidence was an agrcement to split a $15, 000 
commission between Hans lurer and James Brito on the sale of a 9.88 carat 
diamond, dated January 1, 1975 (559, 562, 508), and Brito's share was to 
be between $7, 500 and $10,000. Buhler told Sachs in Switzerland that the 


only stone that he had sold in New York City was a 9.8 carat diamond, and it 
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was on this sale that a commission was being paid (568-69). Buhler told 
Sachs that the emerald had been given to Kaminsky as security for the com- 
missions, of which Kaminsky, Ms. Danise, her husband and Brito were to 
yet one-quarter cach of the total commission (569). The sale price of t! 
diamond was $245, 000 or $255,000, according to what Buhler told Sachs. 
Sachs stated that prior to his testifying in court he had never 
or spoken to the appellant (571). 
Sachs testified that he arrived in Switzerland at 8 o'clock on 
Wecember 27th and he met Buhler on December 28, 1974 (572). Sachs stated 
that as far as he knew, Buhler was supposed to go to Danise's office to discuss 


certain diamonds, but not the 9.8 carat diamond. 


Sachs stated that Brito first found out about the sale of th 9.8 carat 


diamond from either Furer or Buhler and he gor this information a few days 


prior to December 27th (576). 

Prior to the calling of the witness ISAAC POLLAK, appellant's counsel 
moved for a severance, which was denied (584-85). 

ISAAC POLLAK was the third witness called by the government (586). 
lhe court instructed the jury tha* this witness's testimony was being admitted 
solely as to Kaminsky and it was being offered only on the issue of wilfullness 
or intent (587-88). 

Pollak testified that he met a man named Liewoitz in 1969 and in May, 
1975 Liewoitz introduced him to the defendant Kaminsky, who was using the 
name Frank Must (588-90). All three men met in the Conference of Jewel 


Box Stores, 580 litth Avcnue, and the defendant Kaminsky said he was inter- 


ted in diamonds (590), some for himself, some for investment, and others 
or resak (591). 


Government's exhibit twenty-six in evidence as to Kaminsky were two 


diamond bracelets the witness obtained to give to Kaminsky (591-92). 


Pollak received another call from Liewoitz, and he obtained additional 
merchandise for Kaminsky which he gave to him on May 27, 1975, in the 
hallway by the elevator at 277 Park Avenue (592-93). 

Government's exhibit twenty-seven as to Kaminsky in evidence was a 
receipt. signed by Liewoitz for the jewelry he gave to Kaminsky (594). 

Kaminsky told Pollak he would be paid for the jewelry by Mary 27th cr 
28th, and wanted Pollak to obtain additional diamonds which he did (595). 

Government's exhibit twenty-eight through thirty-two in evidence as 
to Kaminsky were receipts for jewelry signed by Pollak (595). 

Che witness met Kaminsky on May 27, 1975 again in the hallway of 
the building at 277 Park Avenue and gave Kaminsky the jewelry. 

Government's exhibits thirty-three to thirty-five in evidence as to 
Kaminsky were receipts for the jewelry signed by Liewoitz (597). 

On May 29, 1975 Kaminsky called Pollak and said they would meet at 
the Manufacturers Hanover Trust Company Bank at 57th Street and Fifth 
Avenue and he would make payment then. Kaminsky called at 11:30 and said 
there had been a change in plans, but he would call back shortly. At about 
1 o'clock, Kaminsky called and told Pollak to be patient (598-99), Pollak was 
owed about $156, GOO when Liewoitz called him on Sunday morning and offered 
to return part of the jewelry for $25, OOO (600), 


aI@e 


Pollak never saw Kaminsky again (600). 


(he motion for a continuance to secure the testimony of Barth was 


Government's exhibits in evidence thirty-six and thirty-six A ar« 
business records of the Continenta! Plaza Hotel (640). 

Government's exhibit thirty-seven in evidence is a ticket for United 
Airlines flight 1929 from LaGuardia Airport to O'Hare Airport, Chicago (641). 

Government's exhibit thirty-eight in evidence is an auditor's coupon 
that indicates the ticket was paid for in cash (641). 

Government's exhibits thirty-nine, forty, and forty-one in evidence 
are records of the New York and New England Telephone Company, 
respectively (641). 


The government rested its case (643). 


JOSEPH BANDA, was the only witness called by the appellant (645). 


Banda is a self-employed diamond dealer who has been in the diamond business 
for twelve years, and a member of the Diamond Dealer's Club for six years 
(645-46). 

Banda testified he was familiar with the customs practices and pro- 
cedures in the diamond industry here in New York (646). Banda stated that 
the Gemological Institute of America graded stones as to color and clarity, 
and by stones he meant diamonds and green emeralds. banda stated that the 
difference in price between two stones of the same weight and girth, one with 
a color rating of "E"' and one with a color rating of “F" would be fifteen 
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ent (647), 


Handa said that in his experience G.1l.A. would reexamine a stone if 


requested at a charge of $20 per carat for the first examination and $10 per 


carat for the reexamination, and that G.1. A. had conducted reexaminations 
for him at his request. Banda stated that the most expensive stone he had 
ever been involved with was a stone worth One Million One {lundred Thousand 
($1, 100, 000. 00) Dollars for which he was the broker (647-48). Banda said 

his broker's commission was two per cent (649), 

banda stated that a memorandum is taken where he leaves a stone 
with a dealer to sell on consignment. A cash memorandum means that the 
buyer gives the seller cash for the stone which is returned when the stone 
is returned (649), 

Banda stated that based on the customs and practices in the diamond 
industry in New York, if one wished to buy or examine a stone worth $200, 000 
it could be done cither in a vault or in the Diamond Dealer's Club (650). The 
custom and usage in the diamond industry would not allow the release of a 
stone worth $200, OOO on the strength of a memorandum (650-51). 

In the diamond industry here in New York, diamonds are shipped 
country to country by the Post Office which insures up to $10,000 and then the 
party's own insurance broker would provide for additional coverage if 
necessary (651). A stone worth $100, 000 or more, if it were shipped at all, 
is sent bank to bank, and here in New York City, the Merchant's Bank at 
62 West 47th Street handles the vast bulk of the diamonds that are shipped (652). 
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[he insurance rates on stones shipped bank to bank is three per cent 


(654). 


1X BERT CROWNINGSHIELD was re-called as a witness (659), 


testified that G.I, A. had done work for Mr. Banda's firm and that G.I. A, 
in Los Angeles had different test stones than G.I, A. in New York, but as 
closely matched as possible (660), 

lhe appellant and the defendant Kaminsky rested their cases (6¢ 1). 


In rebuttal, the government stipulated that Hans Buhler did net declare 


1974 


tw precios stones upon his arrival in Los Angeles on December 12. 


(604). 


rating for one day, the jury returned it 


the appellant guilty on all three counts of the indictment. 
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[HE COURT'S REFUSAL TO GRANT THE APPELLANT'S REQUEST FOR 
A ONE-WEEK ADJOURNMENT OF THE TRIAL WAS A GROSS ABUS! 
_THE COURT'S DISCRETION 


appellant, HARRY LEVINE BENSON, was arraigned o1 
| appeared for him on Monday, May 10, 1976 and request 
adjourn the trial from May 24th to June |, 1976 to allow time 
ewing and investigating of the government's pring ipal witnesse 
he main gov 
switzerland. This requ 
abuse of the court's discretion de ing the appellant o 
Gas liardi, 485 I*. 2d 1290 (2nd Cir. 
499 I, 2d WU91 (2nd Cir. 197 
elli v. Platt, 3934 F.2d 1011 (2nd Cir. 
hearing was held on May 18, 1976 as appellant reques 
f May |l3th (A 58) to compel the government to disclose its 
and make them available for interviews by opposing counsel. 


declined to compel the government to turn over a lis 


the yovernment at the court's direction, agreed to make its main witnes 


Hans Buhler, available for an interview. Buhler appeared, accompanied by 


his attorney, on May 20, 1976, but declined to be interviewed by defense 


counsel. The government then turned over to the defense a three-page document, 


prepared by the Swiss police, that it received in February, 1975 which disclosed 
Numerals in parenthesis preceded by the letter "A" refer 


to the pages of the 
appellant's Joint Appendix. 


pending cases in Switzerland against Hans Buhler and 


“a shady character" (A 63). 


cuments, including, but not limited to 
ports, visas, etc., reflecting all trips ma 
you across a national border between June Ist 
1974 and February Ist, 1975. All bank records 
acluding, but not limited to bank statement and 
celled checks and bank books for th period of 
from June Ist, 1974 to lune 5th, 1975. All 
ds, including, but not limited to, checks, 
leclarations and appraisals for a 9, 8§ 
diamond and: 8.35 karat emerald. 
tax declarations and any tax forn 
pared by %r on behalf of Hans Buhler 
rnment the catendar year 1974 and 


trial for 
in Switzerland. 
duced his tax re cords for 
to purchase a 9,88 carat diamond, nor did 
clarations for the diamond or t merald, or an appraisal 
rald, 
Appellant's ¢ l wrote to the court « Zist, renewing hi equ 
continuance stating that although an attorney and a private investigator 


witzerland, no material had been forthcoming fron 


and an attack on Buhler's credibility was the k ystone of the appellant's 


(A 60). The request was denied, and denied again when it wa 

renewed on May 24, 1976, immediately prior to the selection of a jur 
first response that appellant's counsel received from his inv 
vitzerland dated M 9th wa worn to, in front of the American ¢ 

rich. on May 20, 1976, and arrived in New York City on May 22 

(A 06) repo! tated that Barth, a jeweler in Zurit iat Buhler 
( witied as peiIng | eller of the 9.88 carat diamond in ai xaminati 
would not be back in Zurich until 


be interviewed prior to trial and appellant's coun: 


Tac i 


“Aurich, Qn Thur lay morning, 


that th ewceler Barth had been interviewed by hi 
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veler named Barth, whom he described as one of 
ay 27th, appellant 

Hive 
On thus lav morniny, May 27th, app llant's coun 


Rarth had been interviewed by his vestigator 


he had spoken to the party from whom he had got the 9.58 carat 


rivgator 


lL told th 


in 


court 


in 


inavallabl 


dia On 


OW i tZ¢ 


rian 


to 


in Zurich and denied 


(Ht) 


1) 
I 


2.8. 


1 and neralid, Barth 
pO 


nt, Stating that you 


nat uhl 
was crucial 
so on the questions 


stimony would have unquestionably entitled 


MacDougall, 201 F.2d 2¢ 


ted instruction under Dyer v. 


1952) (A II7). 


he court, after listening to the testimony of | rbert Sachs and |saac 


lak, denied appellant's motion for a continuance to obtain the testimony 
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ot 


the jeweler Barth. 


he court, following its earlier ruling that Barth's testimony would 
only have a bearing on Buhler's credibility, considering Buhler's credibility 
no longer to be an issue because Barth's proposed testimony was not incon- 
sistent with Buhler's. 

lhe record before the court establishes beyond doubt that Buhler 
was referring to Barth as the seller of the diamond, when he testified to 
his acquisition of the diamond. Buhler identified Barth as the seller of the 
4° diamond in an interview with the fF. B.I. in March, 1975 (A 13 ), in his 

examination before trial in June, 1975, and again on direct examination at 

* the trial. Indeed, the government introduced into evidence Buhler's receipt 
for a cashier's check that he drew on his bank in Zurich in June, 19; * to pay 


for two diamonds, one 9.90 carat diamond* and a smaller diamond, and in 


Buhler's handwriting the name "Barth" was written across the front (A 132). 
ao (he court's proper function at this point was "only to decide whether a reason- 
able man might have his assessment of the probabilities of a material 
proposition changed by the piece of evidence sought to be admitted. If it 
oe may affect that evaluation it is relevant and, subject to certain other rules, 
; admissible. " United States v. Schipani, 289 F. Supp. 43, 56(E.D.N.Y. 


1968), aff'd. 414 F.2d 1262 (2nd Cir. 1969), 
Che credibility of a witness is not a function of the court, but of a 


properly instructed jury and the court usurped this function of the jury when 


* The 9.88 carat diamond was reduced from 9.90 carats by being cut and 


polished here in New York in June, 1974 while in Buhler's possession. 
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it denied appellant's request for a continuance to depose Barth, Morgan v. 


United States, 298 U.S. 468, 481 (1936); United States ex rel. Graham v. 


Mancusi, 457 F.2d 463, 468-69 (2nd Cir. 1972); United States v. Taylor, 


464 F.2d 240 (2nd Cir. 1972); Hoffa v. United States, 385 U.S, 293, 3Il, 


312 (1966); United States v. Weinstein, 452 F.2d 704, 714 (2nd Cir. 1971). 


Che conviction of the appellant rests on the credibility of a witness, Buhler, 


who has had his credibility called into question by the proposed testimony of 


Barth. The jury had to decide who to believe, but they did not have the 


advantage of Barth's crucial testimony to assist them in their deliberations, 


through no fault of the appellant.* It is well recognized that "the jury's 


estimate of the truthfulness and reliability of a given witness may well be 


determinative of guilt or innocence . Napue v. Illinois, 360 U.S. 264, 


269 (1959); Giglio v. United States, 405 U.S. 150 (1972); United States v. 


*, 2d 1357, 1364 (2nd Cir. 1975). 


rhe sworn affidavit of appellant's investigator dated May 28, 1976 did 


did not arrive in New York City until 5 p.m. on June Ist, 1976 and appellant's 


counsel received it and had it translated into English the next day (A 75-81). 


Phe jury began their deliberations on June Ist in the late afternoon, The 


worn affidavit detailed the investigator's interview with Barth on Wednesday, 


May 26, 1976 in which Barth stated: 


No proof of flight or concealment was introduced by the government at the 
trial against the appellant in spite of our court's acceptance of such proof 

on the question of guilt. United States v. Lobo, 516 F. 2d 883 (2nd Cir. 1975°," 
2 Wigmore, Evidence, §276. a mae om 
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i know Mr. Hans Heinrich Buhler very well, as | 
have had business connections with him over a 
long period of time. However it is I who buy 
precious stones from Mr. Buhler and not the 
other way around, It sometimes happens that 
a customer appears at my store -- but not often 
-- with a diamond or other jewel to sell or 
which he wants to trade. On such occasions | 
communicated with Mr. Buhler and asked him 
whether he was interested in the purchase of 
an offered stone and through me Mr. Buhler 
repeatedly made use of such an opportunity 
and bought a stone. These prices fluctuated 
between about 10, 000 francs and 30, 000 francs, 
but in no case higher. " 


rhe government, in both its opening and summation, laid great stress 
upon the fact that Hans Buhler was the lawful owner of the 9. 88 carat diamond 
and the emerald. The defense was unable to respond to this claim by the 
prosecution because of the court's -efusal to grant a continuance to secure 
the testimony of Barth. It may well have been that if the jury had heard Barth's 
testimony, they would have concluded that Buhler was not the legitimate owner 
of the stones and would have acquitted, it being well settled that a jury may 
return a verdict that is "the voice of the country against the possibly excessive 


zcal of prosecutors”, United States v. Maybury 274 F.2d 899, 903 (2nd Cir. 


1960). 
he appellant requested that the court charge the jury under the rule 


of Dyer v. MacDouyall, 201 I’. 2d 265, 269 (2nd Cir. 1952). This the court 


declined to do, tlad the anpellant the opportunity to obtain the testimony of 


the jeweler Barth, then clearly the requested instruction would have had to 
be given for then, in addition to Buhler's failure to declare the stones in 
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los Angeles, there was more than sufficient evidence to support a negative 
inference from false testimony, if such proof be needed. United States v. 
Jenkins, 510 IF’. 2d 495, 499 (2nd Cir. 1975). 
Barth's t-.timony was both relevant and material to the defense, anc 
the failure to have it available for the trial was not due to the lack of dili- 
gence of appellant's counsel, but rather to Barth's absence from Switzerland, 
and the failure of the court to grant the requested one-week continuance. 
In this proceeding, the witnesses and the evidence were not readily 
available, being in Switzerland, and were not available until after the trial 
was scheduled to start on May 24, 1976. The issues ir the case were confused 
and the motion for a continuance was made to the court as soon as counsel 
appeared in the case two weeks prior to trial. 
In Ungar v. Sarafite, 376 U.S. 575, 589 (1964), Mr. Justice White, 
in writing for the court, stated: 
lhe matter of continuance is traditionally 
within the discretion of the Trial Judge, and 
it is not every denial of a request for more 
time that violates due process even if the 
party fails to offer evidence or is compelled to 
defend without counsel. . . contrariwise, a 
myopic insistence upon expeditiousness in the 
face of a justifiable request for delay can 
render the right to defend with coun: el ‘an 
empty formality." 
At the conclusion of the trial, the court granted counsel's request to 


rescrve all motions until the day of sentence. In an effort to resolve all 


questions conccrning the materiality of the jeweler Barth's testimony, appellant's 


counsel moved for an order to take Barth's deposition in Switzerland, setting 


«30. 


forth in his affidavit that Barth was willing to be dk posed, and Barth's 


Ycposition would then be available to the court and counsel in passing upon 


the appellant's motion for judgment of acquittal for failure to grant a one- 


week continuance. The government opposed the motion and the court denic¢ 


. 
1 


it finding that the testimony was not material, and there was no proof that 


Barth was willing to be deposed. 

A foreign national can be deposed in an American Imbassy overseas 
before a consul or vice-consul, and that such steps should have been taken 
to determine exactly what Barth's testimony would be and to insure that his 
cestimony would be available for a new trial. United States v. Mosca, 475 
I°, 2d 1052 (2nd Cir. 1973). 


his case should be ordered back to the district court for the gross 


abuse of discretion in failing to grant the appellant a one-week adjournment 


in the start of the trial. 


POINT II 


SUIS FIFTH 


On May 26th, 1976, Buhler testified On CroSS-examination that during 
the night of May 25th-May 26th, 1976, he had called Switzerland and spoken 
to the party from whom he had bought the 9, 88 carat d amond, a jeweler 
named Barth in Zurich, Switzerland, whom he described as being one of the 
igeest jewelers in Zurich. On Thursday, May 27th, 1976 appellant's counsel 
informed the court that he had received a call from his investigator in 
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switzerland. The jeweler Barth had been interviewed in Zurich and stated 
that he had not sold a 9.88 carat diamond to Buhler, although he admitted 
knowing Buhler and having bought diamonds from him and sold diamonds to 
him. Uhe court denied appellant's request for a continuance to depose Barth, 


a Swiss national residing in Zurich. This was error. United States v. 


Gonzalez, 488 b.2d 833, 838-39 (2nd Cir. 1973); Washington v. Texas, 


388 U.S. 14, 22 (1967). 

he testimony of Barth was relevant and material on the question of 
not only Buhler's credibility, but on the legality of Buhler's possession of 
the 9.88 carat diamond and on the negative inferences that can be drawn from 
false testimony. The government, in both its opening and closing remarks to 
the jury, stated that Buhler was the legitimate owner of the diamond and 
emera!d, and having thus injected the issue into the case by stating: 


Chose were Mr. Buhler's stones... and 
the government will prove beyond any ques- 
tion that he was the legitimate owner of those 

a < pa 


two very valuable jewels . 


" 


he question as to who, in fact, is the true owner of the diamond and 


the 


emerald goes to a material element of the crimes charged. The indictment 
in all three counts charged that: 


the defendants, having devised a scheme 
and artifice for obtaining the property of Hans 
Buhler, to wit, two gems having an aggregate value 
in cxcess of $200,000.00...." 


Che grand jury charged and the government argued thet the two stones 


were the property of Hans Buhler. When the government, in rebuttal, stipu- 


sf}. 


lated that Buhler had not declared the diamond and the emerald when he 
entered the United States at Los Angeles, California in December, 1974, 
the appellant moved for a directed verdict of acquittal on the grounds that 
Ik U.S.C. 1343 and 2314 only protects the possession of the true owner or 
rightful possessor. 

[he reason for pleading and proving that the property rightfully 
belonged to Hans Buhler serves to protect the accused fro being placed 
twice in jeopardy for the same offense. If the proof that appellant sought to 
introduce at trial, namely the testimony of Barth, the jeweler in Zurich, 
that he did not sell a 9.8 carat diamond to Buhler, had been available, by 


deposition or otherwise, the defense not only could have introduced it on the 


issue of credibility and variance, but on the material question as to who legally 


owned the stones. United States v. Alessio, 439 F.2d 803 (lst Cir. 1971). 


rhe dilemma faced by the accused is that, whether acquitted or convicted of 
the crimes charged in the present indictment, he could then be charged for 
the same or closely related crimes under 18 U.S.C, 2314 and 2315, based 
on the complaint of the rightful owner, United States v. Cioffi, 487 I’. 2d 492, 
498 (2nd Cir. 

The court erred in considering the issue of the rightful ownership of 
the two stones as being limited to whether the defendants claimed to be the 
rightful owners. ‘lhe issue of the reai owner deals not with the claims of 
the accused, but with the scope of the law charged as set forth by Congress 


and with the protection of the rights of the accused not to be placed twice in 


jcopardy for the same offense. 


(he issue as to who was the real owner or rightful possessor of the 


diamond and the cmerald had to be proven by the prosecutor to be Ilans 


Buhler or there would be a material variance between the pleadings and 


the proof, and their case would fail. When the government introduced 
evidence on this point, the defense was entitled to introduce evidence 
rebut the government's evidence. 


In Washington v. Texas, 388 U.S. 14, 19, 22 (1967), then Chief 


ustice Warren wrote: 


. . « Lhe right to offer the testimony of wit- 
nesses, and to compel their attendance, if 
necessary, is in plain terms the right to present 
a defense, the right to present the defendant's 
version of the facts as well as the prosecution's 
to the jury so it may decide where the truth lies. 
Just as an accused had the right to confront the 
prosecution's witnesses for the purpose of 
challenging their testimony, he has the right 

to present his own defense, This right is a 
fundamental element of due process of law. . 
the conviction of our time that the truth is more 
likely to be arrived at by hearing the testimony 
of all persons of competent understanding who may 
seem to have knowledge of the facts involved in a 
case, leaving the credit and weight of such testi- 
mony to be determined by the Jury or by the 


MOET ch car 


POIN mt 
rE COURT DENIED APPELLANT HIS CONSTITUTIONAL RIGHT TO 
COMPUI SSORY PROCESS FOR OBTAINING WITNESSES AND DOCUMENTS, 


Appellant's counsel, after notifying the court of Barth's proposed 
testimony, commented to the court that this testimony should be considered 
together with the absence of any customs declarations for the stones. Thi 
court stated: 


! was wondering why the government did 
not produce that. | would think it would be 
available to the government. " 


Phe governn responded by stating that it had made an cffort to yet 


J 


the documents, * and that the defense could subpoena the documents, On 


May 27, 1976 the appellant issued a subpoena duces tecum to obtain the 
customs declarations filed by Buhler in June and December, 1974 at New York City 
and Los Angeles, California, and the file maintained by United States Customs 


on llans Buhler. The court quashed the subpoena. This was error. [aretta 


California, 422 U.S. 806 (1975); Bowman Dairy Co. v. 


U.S. 214 (1951); Campbell v. United States, 365 U.S. 85 (1961). 


Appellant's counsel served a subpoena duces tecum upon the United 
States Customs Service on May 27, 1976 (A 87). ‘lhe subpoena was addressed 
to: 

"|. Sollazzo 
Room PS 


Building 8C John I’, Kennedy International Airport 
Jamaica, (Jucens" 


*The government, although it filed its notice of readiness for trial in August, 
1975 did not attempt to obtain the customs declaration until May 20th or 2lst, 
1976. 
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lf upon him to produce the following items: 


he file maintained by your agency on Ilans 
Heinrich Buhler, D.O.B. 11/11/35, Swiss 
National, residing at Engimattstr 22, 8002 
Zurich W/M. Copies of any declarations to 
customs made by Hans Heinrich Buhler upon 
entering the United States in June, 1974 at John 
Ff, Kennedy International Airport and on 
December I1/12, 1974 at Los Angeles, 
California. " 


On May 28, 1976, in a conference in the Robing Room, appellant's 
| told the court that he had issued a subpoena to Mr. Sollazzo of the 
Service, who was the individual in charge of valuable gems 
Kennedy International Airport. Appellant's counsel reported that 
individual, Sollazzo, was in Florida and would be there for a while, 
subpoena was served on Mr. Baris of the Customs Service at the World 
rade Center in Manhattan. Baris told appellant's investigator that there was 
file on Buhler and that inquiries about it had been made by the Government 
and Mr. Winard, Mr. Buhler's lawyer. ‘The Customs Service, in the person of 
Mr. Baris, would not reveal any information as to customs declarations. In 
response to counsel's statement the government stated that it had information 
that a check of customs indicated that a short form customs declaration with 
Buhler's name and address had been filed in los Angeles, but no statement of 
importation of jewelry or anything of value was made (A 109).* The government 


offered to stipulate to this, but ceclined to enter into any stipulation concerning 


* On August 25, 1976, at the request of appellant, a copy of the short form 
customs declaration was provided to the defendants. ‘The declaration bore 
a date of birth of March 22, 1909, and an investigation in Switzerland 
revealed that this document had been prepared by Ilans Buhler, Sr., the 
father of the witness, who denied being in the United States in December, 
1974 (A 115). 
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non-existence of a customs declaration for June, 1974 in 
New York City. The court, on its own motion, quashed appellant's subpocna 
1o1 uted States Customs Service's file on Hans Buhler, without 

the request of both the government and the appellant to 

of which was conceded by the government, in 
ruling. 
he court, one day carlier, in referring to Buhler’ 

a smuggler would have a bearing on 

ind moral background. The documents sought were relevant tot 


mn trial, n crucial to the issues on trial, and could and should have been 


rn without undue delay. Campbell v. United State 


S. at 96 (1961) United States v. iwyer, 939 F.2d 924, 927-28 

76). Appellant's request to the court to examine in camera the 

on Buhler before ruling on appellant's subpoena to determine if 

it containcd matcrial related to the testimony of Buhler set forth the proper 
approach for the court to pursue, Palermo Vv. United States, 360 U.S. 343, 354 
(1959). The failure to obtain Buhler's customs declarations prior (o trial 
cannot be attributed to the appellant, but properly rests with the government, 
to Whom the documents belong, and is charged by law with their possession 


and safeguarding. The appellant was not required to accept, and did not 


accept, the government's stipulation as to the believed-to-be Buhler customs 


declaration of December, 1974. Parr vy. United States, 255 F.2d 86, 88 


’ 


h Cir, 1958). The stipulation was properly rejected by appellant and the 
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to stipulate as to the customs declaration presumably, 


City in June, 1974, which the government, through 


unable to produce ° lt 


he court, however, quash 


the 


i 


production of a telex concerning Bu 
laration from Los Angeles was 


sufficient compliance wit 


ubpoena was quashed, 


rror in quashing appellant's subpoena 


thar 
he 


pinion of appellant and his counsel, evidenc: 
government's proof, a belief that is pport 
vy that the witnes custon 

r and not in Dect Unit d State 


1960) 


Appellan counsel! had informed the court that he had been told by 
United States Customs, in a telephone conversation, that individuals 
bringing valuable stones to this 


country for an appraisal have to file 
a bond with customs to insure tnat the duties are paid if the ston 
are sold while here for examination and appraisal. 
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FAILING TO CHARGE, AS REQUESTED, ON 
<ENCES THAT CAN BE DRAWN FROM FALSI 
TESTIMONY, 


case to the jul the appellant requested that 


ubmitting the 


folleving charge: 
tnis case you 


ideriny evidence in 


ist consider the carriage, behavior, bearing 
lhe words 


inner and appearance of a witn 
1 by a witness are by no means all that we a1 
ly on in making up our minds about the truth 
matter before us. The jury may and indecc 
whole nexus of 


ld take into consideration the 
Irom a witne 


pressions which they get 
as the hearing and manner 
witness’ 


n | 
Moreover, such evidence 
satisfy you not only that the 
is not true, but that the truth is the 
denial of one, who 
uttered with such 


1\ well] 
testimony 
opposite of his story; for the 


} 


as a motive to deny, may be 


hesitation, discomfort, arrogance or dcfiance a 


assurance that the 
there is no alternative but to 


denies." (A 117) 


witness 1s tabricating 


tO vlve 
and that if he 1 
truth of what he 


lid not char as requested, cither in verbatim or in 


269 (2nd 


MacDouyall, 201 F.2d 265, 


rror. Wver v. 


all 
ly 


V. Je nkins, 510 F.2d 495, 499 (2nd Cir. 


483 F.2d 1202, 1208 (2nd Cir. 1973). 


llans Buhler w an incredible witness and was described hy the court 


following terms 


‘It is very difficult to perceive with this 
witness this witness is so completely 


hopeless that we are not going to have a 


a 
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trial unl 
into evidencs parts 


and valuable stones for 
ic sales of diamonds 
of dolla1 fae) United States carrvi 
a 9,55 carat diamond and an &. 35 carat 
Buhler explain 
but admitting 
did not make inquiri« 
w York 
liamond 
diamond: | a hundred thousand are shippec 
rate lor insurance coverage is three per cent. 
tifies that when he arrived in Los Angeles in Dec: 


ted States Customs that he was carrying ‘valuable 


S100, OOO. he government, at the conclusion of the trial, stipulat 


appellant’ ection, that Buhler did not declare cithe diamond o1 
rald when he arrived in the United States in Decen 
tificd that he had bought the diamond from Barth, who he 

described } © biggest jewelers in Zurich. Appellant's counsel 
produces his investigator's sworn affidavit in which it states that Barth deni: 
having sold a diamond to Buhler worth over 400. OOO Swiss frances 

Buhler s that when the diamond is cxamined by G. 1. A. in New 
York in July, /4, it is listed on the color scale with a letter rating of 
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but in December, 1974, the same stone is examined by G.I. A. in 
Los Angeles and has a color rating of "E". The diamond is photographed 
in July by G.I. A. but not in December. Buhler pays the cost of the 
examination in New York in July, 1974, about $130. The examination in 
i.os Angeles in December is paid for by Kalman von Csazy, a friend of 
Buhler's, at a cost of $30, although Buhler states he is present when the 
examination if performed. 

In Los Angeles in December, 1974, Buhler has with him several 
thousand dollars in cash, but he needs a friend to pay a thirty dollar bill 
and has tiie friend sign the receipt for the stone. Buhler states he wants to 
have the diamond re-examined, but he does not want to go to New York because 


they will give him the same certificate. Banda, appellant's witness, testifies 


that G.i. A. charges $20 per carat for a full examination and $10 per carat for 


@ reexamination, and that he has submitted diamonds for reexamination. 
Janda’s credentials are reinforced by his testimony that he is currently 
acting as a broker for a diamond worth over one million dollars. Buhler 

now has a4 stone with two certificates and the difference between an "E" and 
"E"" color rating on stones of ithe same size, weight and dimensions is fifteen 
per cent, yet Buhler gives the diamond to Kaminsky with both certificates 
and no explanation as to why there are two certificates for the same stone, 
since the existence of the "FP" color rating would substantially affect the 
value of the stone, and Buhler never states if he is selling the diamond with 


an “E" or an "I" color rating. 


In sclling the diamond to Keminsky, Buller is selling it for $195, 624 
based on multiplying 9, 88 by $1°, 800, realizing a gross profit of approxi- 
matcly $10,624. Buhler admits teiling a federal Grand Jury that he sold 
the diamond to Kaminsky for $19,300 a carat. If in fact he did sell the 
diamond for $19, 300 a carat, his sale price would be $190, 684, or a gross 
pror.t of 95,684. Since according to Buhler he has to split the profits with 
a pariner, on a 50-50 basis he would have for himself less than $5, 500 after 
Selling the diamond for $19, 800 a carat. Buhler testified that he would have 
to pay a 7 Y% commission from the profits of the sale of the diamond to his 
broker, Hans Purer, which amounts to approximately $745. 00. 
however, in cvidk nee, an agrecment to split a commission on the sale of 
a 9.8 carat diamond entered into between James Brito, Herbert Sachs' client 


and !lans Furer, lians Buhler's broker, on January |, 1975, calling on them 


to share cqually a commission of $15, 000 (A 133). This $15, 006 commis sion 


Is totally at variance with Buhler’s testimony and equally unreconcilable 
With it. 

Buhler admits he could have sold the stone for more in Europe, but he 
sold it in America for a ridicuiously small profit to three strangers before 
ne ever saw their money, 

Buhler introduces two docur ents, both in evidence, the "Chaos" 
suarantee signed by Mari-Ann Danise and the receipt signed by "Harry Levine", 
Neither signature on either doc ument is linked to the defendant Danise or the 
appellant by the independent tc Stimony of an expert in handwriting analysis. 


Hhe documents depend for their validity solely va the testimony of Buhler. 


«%i. 


Buhler, moreover, was never able to explain, although the defendant 
Kaminsky's lawyer devoted the greater portion of his cross-examination 

this area, how the appellant could possibly owe him $255, 000 for the 
diamond and the emerald. The testimony of Buhler was that he sold a 
diamond to Kaminsky for $195, 000 which in turn was sold by Kaminsky to 
the appellant for $22, 800 a carat, or a total price of $225, 264, with the 
entire $30, 000 profit on the resale belonging to Kaminsky, not Buhler. 

hen gave Kaminsky an cmerald in return for which Keminsky relinquishes 

$30, GO that the appellant owes to him on the sale of the diamond to Buller. 
Buhler, having sold both the diamond and the emerald to Kaminsky for 
$225, 000 was entitled to receive only that amount and not $255, 000. 


sale of the emerald to the appellant by Kaminsky did not entitle Buhle” to a 
receipt for the emerald nor entitle him to any portion of the price on the 
the emerald, but Buhler overlooked that in preparing the document. 


Buhler's sale of the diamond was‘the first time he had ever sold a stone 


in the United States, and he sold it in such haste to three strangers for such 


an incredibly low profit that a properly instructed jury could well have 


inferred that the truth was opposite to what Buhler had testified to. 
A properly instructcd jury could casily have drawn negative inferences 
from Buhler's testimony, and surcly would have drawn such inferences had 


wy been so instructed after listening to the testimony of Barth. 


tena MS 
HE COURT ERRED IN DENYING APPELLANT'S MOTION FOR A 
JUDGMENT OF ACQUITTAL ON THE GROUNDS THAT BUHLER 
WAS NOT THE LAWFUL OWNER OR POSSESSOR OF THE 
__DIAMOND AND EMERALD, 


The government on its rebuttal case stipulated that Buhler did not 
declare two precious stones upon his arriv | in Los Angeles in December, 
1974. At the close of the entire case the appellant moved for a judgment of 
acquittal on the grounds that there was no proof beyond a reasonable doubt 
that Buhler was the true owner of the diamond and the emerald and that 
Congress cnacted the laws under which this case was being tried to protect 
only the true owner and possessor. The court denied the motion for acquittal 
at the close of the case and again when it was renewed prior to sentence. 


lhis was error. United States v. Handler, 142 F.2d 351 (2nd Cir. 1944). 


= 
In United States v. Handler, supra, 142 F.2d at 353, the panel deciding 


the case was Circuit Judges Swan, Learned Hand and Augustus N, Hand, and 
the court was concerned with the Construction of the National Stolen Property 
Act, now cncompassed in part in 18 U.S.C, 2314, which was tie third count 
of the indictment in this case. “The Court said: 


Stealing having no common law definition to 
restrict its meaning as an offense, is commonly 
used to denote any dishonest transaction whereby 
one person obtains that which rightfully belongs 
to another, and dc, :ived the owner of the rights 
and benefits of ownership, but may or may not 
involve the clement of stealth usually attributed 
to the word purloin. . . In our opinion the statute 
is applicable to any taking whereby @ person dis- 
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honestly obtains goods or securities belonging 
to another with the intent to deprive the owner 
of the rights and benefits of ownership. " 
hus the Rule in this Circuit for more than thirty years has required 
that a larcenous taking under the statute is accomplished when one obtains 
money or property from the rightful or lawful owner. The statute does not 
apply to a larceny con)mitted upon one who is not the rightful owner or 
poOsSseSSOr. 
he issue raised by this argument is one that rarely comes before an 
appellate court for revicw, or a District Court for decision, as witnessed by 
the experience of the courts of the State of New York. In New York State, 
by legislative enactment (8155. 00(5) of the Criminal Procedure Law), 
stealing from a thief is punishable at law, and the fact that the possessor 
of the goods obtained them illegally is no defense to that action. However, 
the cases in the State are few as thieves, understandably so, are reluctant 
to bring the criminality of others to the attention of the authorities, where by 
so doing they will incriminate themselves. The federal statutes under con- 
sideration, 18 U.S.C. 1343 an! 2314, have no provision that is similar to the 
one that exists in the State of New York and their legislative histories make 
it clear that they reject the statutory scheme adopted by New York State. 
Phe legislative history that accompanied the cnactment of 18 U.S.C, 


2314 scts forth in very clear, unambiguous language that it was enacted to 


protect “honest citizens” from these fraudulent schemes. ‘The Report filed 


by the louse Committee on the Judiciary that reported favorably on that 
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section of 18 U.S.C. 2314 under which the defendants were charged contained 
the following statement: 


tach year many of our citizens are cheated 

by confidence men. As observed in the 

Attorney General's comimunication to the 
Congress, in many instanc the targets of 

these unscrupulous crimina!s have been 

retired persons, widows and also business 

and professional men. These people iose 

large sums of money to this group of criminals. 
(he committee is of the firm conviction that our 
laws must be kept at a peak level of effectiveness 
in order to deal with these criminals, and protect 
honest citizens from their operations, " 


(A Ill-14). 
IS ULS.C. 2314 was enacted to ensure that our citizens arc not defrauded 
of the product of their work, very often attained after a lifetime of struggle, 


and not to construct a federal umbrella to enable a thief to take his ill-gotten 


goods anywhere in this republic. 


Congress can, within constitutional limits, regulate the commercial 
tratfic between the various states, but there is nothing in the legislative 
history of 18 U.S.C. 2314 that would allow one to conclude that Congress 
intended to regulate the safe passage of stolen goods between the several 
States, 

he individual or individuals that the law was designed to protect are 
those from: whom Buhler obtained the diamond and the cmerald and it is those 
people who will shortly be precluded from the law's protection by the 


embrace of an individual such as Buhler within the folds of the law. Buhler 


has initiated a civil suit in the Supreme Court of the State of New York 
against the defendants in this case and others. In that suit, Buhler alleges 
that ho is the legitimate owner of the diamond and emerald, and to support 
that suit for money damages, Buhler can point to the judgment entered in 
this case on August 25, 1976, where, by the government having argued t 
the jury that Buhler was the legitimate owner of the stones, and the defense 
being effectively precluded from responding by the Court's refusal to grant 
a continuance, Buhler could well argue that the defendants in that case aré¢ 
collaterally estopped from raising the issue of the legality of his possession 
stones, because it was raised and argued here in Federal Court. 
rroncous interpretation given by the lower court to 18 U.S.C, 


1343 and 2314 would make this Court a way station for thieves, who having 


stopped here could get their ill-gotten goods stamped with a federal stamp 


ot approval. 

2314 and 1342 of Title 18, United States Code, were not enacted to 
secure Buhler's possession of stolen goods. The question of the legality 
of Buhler'’s possession went beyond merely affecting his credibility and went 


straight to the question of whether this Court had subject matter jurisdiction. 


POINT VI 


EZ GOVERNMENT'S PROOF WAS INSUFFICIENT TO BRING APPELLANT'S 
CONDUCT WITHIN THE ACTIVITES PROSCRIBED IN COUNTS II AND III O1 
_THE INDICTMENT. 


he government's proof at trial, taken in the light most favorable to 
the government, established that the activites of the defendants were under- 
taken in an effort to cor val their fraudulent scheme to obtain two stones of 
great value from llans Buhler. ‘There was no evidence to show that any of th¢ 
activitics engagedin by the appellant or his co-defendants came with the pro- 
scriptions set forth in Count II, the Wire Fraud Statute or Count III, the 
Interstate Transportation of Stolen Property Statute. The Court was without 


jurisdiction on both of these counts and the judgment on these counts should 


be reversed. United States v. Maze, 414 U.S. 395, 400, 402 (1974); | nited 


States v. Donahue, 539 F.2d 1131, 1134, 1135 (8th Cir. 1976). 

the evidence at trial, as to the Wire Fraud Statute, established that 
on December 23, 1974, Hans Buhler went to Mari-Ann Danise's place of 
business, where he met Danise, the defendant Hlerbert Kaminsky, and later 
the appellant, 'larry Levine Benson. 

Buhler testified that before he gave the diamond with the certificate to 
Kaminsky on December 23, 1974, he called Switzerland and spoke to his 
broker, Ilans Furer, and asked if he could present the stone to Herbie, the 
9.88 carat diamond. Buhler then presented the diamond to Kaminsky. 


x» 


le record establishes that when Buhler spoke to Furer in Switzerland 
after first arriving at Danise's place of business on Dece nber 23, 1974, he 


could not have mentioned Kaminsky to Furer, since he did not eve 


1 wow 
Kaminsky’s last name at the time. It was only after Kaminsky had left 

with the diamond and the two certificates, according to Buhler's testi ny, 

hat | learned Kaminsky's last name. Kaminsky, prior to his departure with 
he 9.58 carat diamond, was the central figure in Buhler's attempts to sell 


ne stone since, according to Buhler he had spoken only to Kaminsky about 


he sale of the diamond, outside of the presence and hearing of Danise, who 
Was In another room. 

After Kaminsky left with the diamond and the two certificates, suhler 
then learned from Danise that Kaminsky's last name was "Key". He then 
made a second call to Switzerland, speaking to James Brito. This second 
call to Switzerland, the first one to Brito on the 23rd, was made after 
Kaminsky left, and in this conversation Buhler admitted that he mentioned 
no names to brito. 

In addition, the government's second witness, Herbert Sachs, testified 


that Buhler was to have gone to Danise's office to discuss certain diamonds 


contained in a telex, but the 9.88 carat diamcend was not one of them, and 
that Brito only found out about the sale of the 9.88 carat diamond after it 
occurred. The sale of the 8.35 carat emerald was undertaken after the sale 


of the diamond to the appellant by Kaminsky, and it was not discussed during 
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any of the calls to Switzerland on the 23rd of December by Buhler. 
call to Switzerland on the 23rd was not made in execution of the scheme to 
defraud because at the time it was made there is no evidence to show that 
lurer knew the person to whom the diamond was to be sold, or what 
particular item Buhler was proposing to sell. There is no evidence to show 
that furer discussed Kaminsky, the 9. 88 carat diamond or the 8.35 carat 
emerald with Buhler on the 23rd. The call on the 23rd to Furer in Switzerland 
not made in execution of a scheme to defraud. 

lhe calls between New York City and Switzerland after Kaminsky 
reecived the diamond and the emerald in New York City on the 23rd, wer 
made after the scheme had been executed by the stones being taken. They 
vere made in an effort to locate the appellant and the money due for th: 
stones, and were part of an attempt at concealment of the fraud, not as part 
of its execution. United States v. Donahue, 539 F.2d 1131, 1134 (8th Cir. 1976). 


he Court's deniil of appellant's motion to acquit on Count II under the 


authority of United States v. Maze, 414 U.S. 395 (1974) was error. 


Count Ill of the indictment accused the appellant of violating 18 U.S.C. 
2314 by charging as follows: 


the Grand Jury further charges: l’rom 

on or about the 23rd day of December, 1974, 

up to and including the date of the filing of 

this indictment, in the Southern District of 

New York, HARRY LEVINE BENSON, HERBERT 
KAMINSKY and MARI-ANN DANISE, the 
defendants, having devised a scheme and artifice 
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for obtaining the property of Hans Buhler, to 
wit, two gems having an aggreyate value in 
excess of $200, 00C, by means of false and 
fraudulent promises and representations, did 
induce the said Hans Buhler to travel in inter- 
State and foreign commerce in the execution of 
said scheme. ' 


he Grand Jury charged the appellant and others with in 
to travel nterstate and foreign commerce in the execution of the schem« 
he Court charged the jury that they had to tind that Buhler made these trips 


in interstate and foreign commerce in exe .ution of the *heme to defraud. 


he evidence at the trial established that Buhler was already in New York City 


when he first learned of Mari-Ann Danise, and that he had parted with both the 
diamond and the emerald before he ever got on the plane for Chicago. The 
trips made by Buhler, both in this country and overseas, were not made in 
execution of the scheme to defraud, but were made by him in an effort to 
locate the appellant and his money after the fraud was executed. 

he record establishes that Buhler never saw the 9.88 carat diamond 
ayain after he gave it to "Herbie" to have it examined. Buhler then sold "Hert 
the emerald and it was only after he parted with both the diamond and the 
emerald that he went to Chicago. Buhler made several flights on and after 
the 23rd of December, but at best, they were made in an effort to locate the 
appellant or his money and were induced in an cffort to conceal the scheme, 
Hot my Cxeculion ob it. 

ilis trips were made in an cffort to conceal the fraud, and that trips 
by an individual in interstate commerce in concealment of a fraud are pro- 
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2314, but concealment was not cl 
indictment, and it was not charged to the jury. 
ent introduced no evidence in support of the charge that 
to travel in interstate and foreign commerce 
jetraud and the failure of the government in this 
court of subject matter juris- 
tion on Count III 
ed and can be rai ime. Rule 12(b)(2) of the I ede ral Rul s of 


Crit inal Procedure; Linit d Stat . Isaacs, 493 F.2d 1124 (7th Cir. 1974). 


under which the accused were charged provides tnat inducing 
on to travel in interstate commerce in the execution or concealment 
to defraud shall be punishable by up to 10 years imprisonment or 
of $10,000 . The accused were never charged, nor was the jury instructed, 


they could be convicted if the trips were made in concealment of the 


he evidence proved that no trips were made in execution of the 


ly to conceal it. 


POINT VII 


PURSUANT TO RULE 28(i) OF THE FEDERAL RULES OF APPELLA TI 
PROCEDURE, THE APPELILANT IIARRY LEVINE BENSON HEREBY 
ADOPTS BY REFERENCE THE POINTS AND ARGUMENTS OF TIII 
APPLICATION 


OTHER APPELLANTS INSOFAR AS THEY MAY HAVI 
PO Till APPE] LANT BI NSON, 


ent below sh 


‘ the appellant Benson a new trial. 


Respectfully submitted 
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